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October 23, 2006

Mary Sexton
Director, Montana Department of Natural Resources & Conservation

1625 Eleventh Ave.
Helena, MT 59620

Re: Gallatin County Commission Petition for Rulemaking for Exempt Wells

Director Sextoh,

Please accept the attached petition for a rule change to amend DNRC's definition of “combined
appropriation,” located at ARM Section 36.12.101(14) and to add to the Administrative Rules, the
statutory definition of “tract of record,” found at Section 76-3-103 (16), MCA. The purpose of the attached
Petition is to address individual wells that are exempt from DNRC review and the subdivision process. As
you will see from the attached Petition, the use of exempt wells in major subdivisions is becoming an

increasing concern.

The attached Petition is the result of a lengthy public process. The Gallatin Water Resources Task Force,
a group representing diverse interests including conservation and the development industry, proposed
and drafted the attached Petition. On October After numerous hearings regarding the impact of exempt
wells, on October 18, 2006, the Commission voted unanimously to approve the Petition.

Thank you for your consideration. The Commission looks forward to actively participating in the
rulemaking process.

Your truly,

L\t
=<\

John Vincent,
Chair, Gallatin County Commission

gss

Enc
c: Alan English, Gallatin Local Water Quality District



BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of amendment of

)
ARM § 36.12.101(14), ) Petition to
definition of ) Amend Rule
)

combined appropriation

TO: All Concerned Persons

Petitioner: The Gallatin County Commission

Commuissioner Bill Murdock
Commissioner Joe Skinner
Commissioner John Vincent

Gallatin County Courthouse

311 West Main Street, Room 306
Bozeman, Montana 59715-4576
(406) 582-3000

1. Requested Rule Amendments

Amend definition of “combined appropriation,” at ARM § 36.12.101(14); and, add the
statutory definition of “tract of record” to DNRC’s regulatory definitions.

2. Proposed Rule Amendments

ARM §36.12. 101(]4) “Combmed appmprlatlon requiring a permlt means ag

appropriten-of-wia
%&@W&%ﬁ@ﬁhﬂ%@%ﬁ%@éﬁ%&%&ﬁ%% an appropriation of

ground water from the same source by:

(a) a second or anv subsequent well, drilled after [the effective date of this
rule], on a tract of record in existence on [the effective date of this rule] that together with
all wells on that tract exceed the flow rate or volume limitations of 85-2-306(3)(a), MCA;

or,

(b) any well on a tract of record, which is created by subdivision after [the
effective date of this rule] and is subject to review under Title 76, Chapter 4, MCA,;
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(¢) except that a ground water appropriation for use by livestock only 1s not
considered to be part of a combined appropriation.

The phrase, “combined appropriation,” appears in MCA § 85-2-306(3)(a). This section
of the Montana Water Code states that an individual, small well does not need to go
through DNRC water rights permitting (i.e., is exempt from permitting, or is an “exempt
well”). This section, however, also says that if a small well is part of a “combined
appropriation” it does have to go through DNRC permitting,

MCA § 85-2-306(3)(a) reads: “Outside the boundaries of a controlled ground water area,
a permit 1s not required before appropriating ground water by means of a well or
developed spring with a maximum appropriation of 35 gallons a minute or less, not to
exceed 10 acre-feet a year, except that a combined appropriation from the same source
Jfrom two or more wells or developed springs exceeding this limitation requires a
permit.” (Emphasis added). The full text of MCA § 85-2-306 is attached as Exhibit A to
this petition.

In addition, this petition requests that the DNRC add the statutory definition of “track of
record” to its regulations to define this phrase used in the amended rule:

MCA § 76-3-103 (16) (a): “’Tract of record’ means an individual parcel of land,
irrespective of ownership, that can be identified by legal description, independent of any
other parcel of land, using documents on file in the records of the county clerk and
recorder's office.” '

3. Effect of Amendment to “Combined Appropriation” Definition

A. Rationale for the Rule Amendment.

The need for the petitioned rule amendment arises because the current language—
“ two or more groundwater developments that are physically manifold into the same
system—has encouraged a proliferation of exempt wells that has had--and will continue
to have—a cumulative adverse effect on senior surface water rights and water resources.
With the DNRC’s limited, “physically manifold” definition of combined appropriation, it
1s possible for multiple, indrvidual wells to evade DNRC permitting review. In addition,
encouraging central water and sewer in new subdivision development will be much more
difficult so long as the exempt-well loophole remains. This loop-hole allows developers
to use multiple, individual wells that are exempt from DNRC review in the development
of large-scale subdivisions.

This petitioned rule amendment will stop the use of multiple, individual wells
exempt from DNRC review in the development of subdivisions. Under the amended rule,
a developer may still use individual wells on lots created from a subdivision of land, but
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the cumulative impact of those individual wells must be evaluated in a DNRC permit
proceeding.

B. Brief Explanation of the Petitioned Rule Amendment.

1. The petitioned rule amendment repeals the current “physically manifold together”
definition for the “combined appropriation” in MCA § 85-2-306. Under the
amended rule, the statutory limit on flow and volume 1s the limit on how many
exempt wells can be drilled on a particular, existing tract of record, not whether
they are physically manifold together or not.

2. Alotin a subdivision that exists as of the effective date of the rule, that was
allowed an exempt well under the prior definition of a combined appropriation,
will still be allowed to drill an exempt well. ’

3. Every current owner of a tract of record can still drill an exempt well, so long as
they do not already have one, or, the total flow rate and volume of all wells drilled

on the piece of property is less than the statutory limit,

4. Even the amended rule will allow exempt wells to be drilled on future
subdivisions of land, so long as the subdivided lots are 20 acres or larger, and are
therefore not subject to Department of Environmental Quality (DEQ) review
under the Sanitation in Subdivisions Act, MCA § 76-4-103.

The amended rule precludes exempt wells on subdivisions of land, created after
the effective date of the rule, that are smaller than 20 acres. Individual wells are
not precluded, but their collective impact will have to be evaluated in a DNRC

water permit proceeding.

W

C. Legislative Intent Clearly Shows that “Combined Appropriation”
Does Not Mean “Not Physically Connected.”

In the 1987 legislative session, House Bill 642 (“HB 642”) created an exception
from the otherwise broad grant of exemption from DNRC permutting for individual wells
in MCA § 85-2-306. HB 642 in 1987 created the exception that if there was a “combined
appropriation” by more than one well that exceeded the statutory flow and volume
limitation for “exempt” wells, then those wells needed to go through DNRC permitting.1

In the Senate’s consideration of HB 642, an amendment was considered to the
bill’s “combined appropriation” exception. The water law attorney who presented the
amendment, Mr. Ted Doney, representing the Water Development Association, wanted to

" At the time of this 1987 amendment, 100 gallons per minute (gpm) was the statutory limit on flow rate for
exempt wells. The statutory flow limit was later reduced to 35 gpm, down from 100 gpm, 1n the 199]

legislative session.
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add the explanatory phrase, “wells from the same source” to the bill’s “combined
appropriation” exception to exempt wells.

In the Senate’s Natural Resources Committee hearing on HB 642, Mr. Doney
explained what the “combined appropriation” exception meant: “if meant two wells that
were irrigating the same tract but not physically connected " Minutes of Senate Natural
Resources, March 23, 1987, page 9 (emphasis added) (attached to this Petition as Exhibit
B). Mr. Doney wanted to add the phrase, “wells from the same source” to clarify this

meaning.

Two days later, when Mr. Doney’s amendment was before the Committee for a
vote, Senator Keating “inquired whether there was {a] question about the word
‘combined’ in the bill.” Minutes of Senate Natural Resources, March 25, 1987, page 3
(See, Exhibit B). “Both Ted Doney and Representative Spaeth replied there was no
problem with the word.” /d. Without further discussion, Mr. Doney’s proposed
amendment to HB 642’s “combined appropriation” exception was passed with a
unanimous vote. Minutes of Senate Natural Resources, March 25, 1987, page 2 (See,

Exhibit B).

It is clear from these minutes that the petitioned rule amendment is consistent with
the legislative intent of the “combined appropriation” exception to exempt wells. It was
never intended to mean wells that were physically connected, as DNRC’s current rule
requires. Rather, it was intended to mean wells on the same tract of land, pulling ground
water from the same source. The petitioned rule amendment is perfectly consistent with

this express legislative intent.

D. Effect of the Rule Amendment

The new proposed rule language defining “combined appropriation™ draws a line
between existing lots, and lots that have not yet been created through subdivision of
existing parcels.

For lots that already exist as of the effective date of the rule—whether that
property 1s a large, undeveloped rural tract or simply an undeveloped lot in a major
subdivision—those lots are eligible for an exempt well.

Because the rule defines lots that are eligible for an exempt well by whether or
not the lot is created by subdivision after the effective date of the rule, if an existing lot
changes ownership without subdivision, then the new owner is still eligible for an exempt

well on the undeveloped lot.
The amended rule would only affect developers who subdivide existing parcels.

Even then, the amended rule only applies to people who are subdividing existing parcels
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mto lots smaller than 20 acres.” These newly-created, small lots may still use individual
wells for domestic, lawn, and garden uses, but the developer who is subdividing the land
will have to obtain a DNRC permit that addresses the collective impact of the individual

wells.
E. Implementation of the Amended Rule

Another benefit of the amended rule is that it begins to integrate DEQ and DNRC
permitting processes in subdivision development. While the proposed amended rule is
Just one step in this direction, it is a start that may lead to additional integration, where

appropriate.

The amended rule uses the same trigger for DNRC permit review and for DEQ
review in subdivision development. This is accomplished by linking a “combined
appropriation” to subdivided lots that must go through DEQ review under the Sanitation
in Subdivisions Act, MCA Title 76, Chapter 4. Under this proposal, when lots are
created by subdivision of an existing parcel that are smaller than 20 acres, those lots must
go through both DNRC and DEQ permit review. This step begins to harmonize permit

review.

At this stage of the rule’s development, discussions with DEQ staff in Helena
have envisioned implementation of the proposed rule through DEQ’s subdivision
application check-list. If this petition for rule amendment were granted, DEQ would add
another item 1n its subdivision application checklist that asks for a correct and complete
application for a DNRC permit to a beneficial water use. This means that a developer
would be required to have submitted a correct and complete application for a DNRC
water right permit before DEQ will issue its certificate of subdivision approval. It makes
sense to tie together through the subdivision review process DEQ’s review of physical
water availability with the DNRC’s more exacting review of physical and legal
availability of water.

With regard to lots that may still obtain an exempt well under the proposed rule---
those lots that are not part of a combined appropriation---DNRC should be able to
implement the rule through a check-off from a County Planning Department or a Clerk
and Recorder’s Office on the DNRC’s Notice of Completion of Groundwater
Development (Form 602). The check-off would indicate that the landowner is eligible
for an exempt well. Eligible lots or parcels would be those tracts of record that were
created prior to the effective date of the rule; or, a lot 20 acres or larger created by
subdivision after the effective date of the rule. The County Planning Department’s or
Clerk and Recorder’s check-off would indicate whether the parcel fell into either of the

two categories.

* The Sanitation in Subdivisions Act defines “subdivision” as excluding lots 20 acres and larger. MCA 76-
4-103 provides: “What constitutes subdivision. A subdivision shall comprise only those parcels of less
than 20 acres which have been created by a division of land, and the plat thereof shall show all such
parcels, whether contiguous or not. The rental or lease of one or more parts of a building, structure, or other
improvement, whether existing or proposed, is not a subdivision, as that term is defined in this part, and is

not subject to the requirements of this part.”
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F. Transition Period

The petitioned amendment to the regulatory definition of “combined
appropriation” allows for a period of transition before developers can no longer rely on
simply obtaining an individual well exempt from DNRC permitting requirements. Such a
period of transition is common-sense practice, in that DNRC agency staff, landowners,
developers, and local government staff have several years before the full effect of the rule
change 1s felt. The rule amendment as proposed in this petition does not thwart the
reasonably-held expectation of someone who currently owns land and is expecting to be
able to build a house and rely on an exempt well. In petitioners’ view, this is the kind of
accommodation and transition period that provides a reasonable balance between
protecting the rights of senior water users and continuing to allow some exempt,
individual wells. ~

The transition period allowed by the petitioned rule language 1s this: an exempt
well may be drilled on every lot already in existence, as of the effective date of the rule.
This protects the reasonably-held expectation of someone who owns land--as of the
effective date of the rule—that he/she 1s going to be able to build on that land and rely on

an exempt well for water.

In petitioned rule amendment, this approach is legally articulated by the
following: “Combined appropriation requiring a permit means . . . a second or any
subsequent well, drilled after [the effective date of this rule]. on a tract of record in
existence on [the effective date of this rule] that together with all wells on that tract
exceed the flow rate or volume limitations of 85-2-306(3)(a), MCA.” Here, the important
language 1s that only “a second or any subsequent well” trigger the “combined
appropriation” definition, if together they exceed the statutory flow or volume
limitations. A single well on an existing tract of record 1s still an “exempt” well under
MCA § 85-2-306(3)(a), even after the petitioned rule amendment takes effect.

A “tract of record” 1s defined by statute at MCA § 76-3-103(16)(a): "Tract of
record means an individual parcel of land, irrespective of ownership, that can be
1dentified by legal description, independent of any other parcel of land, using documents
on file in the records of the county clerk and recorder's office.” Even if the tract of record
changes ownership after the proposed rule takes effect, the new owner 1s still eligible for
an exempt well, so long as the tract is not subdivided with the change in ownership.

Here are some examples of tract or record:

e A tract of record could be an undeveloped 240-acre parcel.

e A tract of record could also be one of several 20-acre parcels for which a
certificate of survey was recorded back in 1985 (before the 1993 amendments to
the Subdivision and Platting Act) from an original 240-acre parcel.
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e A tract of record can also be a lot in a subdivision that was developed under the
terms of the Subdivision and Platting Act.

e A tract of record can be one of two 10-acre lots created by the subdivision of'a
20-acre parcel.

Anyone who currently owns any such “tract of record,” or existing parcel of land
is still entitled to use an exempt well on their land to build their home. The only
exception to this might be if there were terms under which the tract was created that
preclude an individual well, such as if the subdivision lots were approved with the
condition that there be a public water supply. The same 1s true for any current owner who
sells their land to someone else, without subdividing the parcel. The petitioned rule
amendment does not change this.

4. Reasons for Petition to Amend the Definition of Combined Appropriation

The Gallatin County Commission has been grappling with water rights permitting
and subdivision approval for several years. In many of the most controversial
subdivisions over the past several years, water has been at the heart of the controversy:
the Day Ranch, Galactic Park, Northstar, and Autumn Ridge, among others.

For the reasons discussed below, amending DNRC’s rule defining “combined
appropriation” as requested in this petition is a key part of the Gallatin County
Commission’s ability to create a rational response to addressing the cumulative impacts
of individual wells in new subdivisions.

A. Rapid Rate of Growth in Gallatin County

Gallatin County is one of the fastest-growing counties in all of Montana, and has
among the fastest rates of new growth of anywhere in the United States. This new
growth has strained both natural and public resources within the county, and water 1s no

exception.

The population of Gallatin County increased from 21,9027 in 1950, to 67,831 in
2000,* with almost all of the population increase occurring within the Gallatin Valley.
Land use in the valley is undergoing a major change: irrigated acreage 1s decreasing,
making way for residential and commercial development. From 1964 to 2002, farmland

’ Geospatial and Statistical Data Center University of Virginia Library

http://fisher lib.virginia.edu/collections/stats/histcensus/php/county . php (February 13, 2006)

* Montana Department of Commerce, Montana County Decennial Census Resident Population: 1990 and
2000, http://ceic.commerce.state. mt.us/C2000/PL2000/ctypop9000 x1s (March 21, 2001).
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in Gallatin County decreased from about 410,000 to 290,000 hectares (from 1,000,000 to
700,000 acres).’

This rapid population growth means that the aquifer that feeds the Gallatin River
is being tapped for ground water at an unprecedented rate. Except for the city of
Bozeman (pop. 28,000), all 68,000 county residents rely on ground water for domestic
supplies, primarily through individual wells.® Just in the last 20 years, the number of
permitted ground water appropriations has nearly tripled. !

Over-tapping the aquifer can have a devastating effect on the flows in the Gallatin
River. According to Dave Pruitt, long-time chief water commissioner for the Gallatin
River, the wells have already had an impact on the Gallatin River." Increased ground
water withdrawals coupled with prolonged drought have caused the Gallatin to reach its
lowest base flow in recorded history in December of 2003, On the Gallatin River,
"recorded history dates back 114 years and includes the droughts of the 1930’s, which
gives context to the significance of these ﬁgures."9 Certainly Gallatin County is not
unique. Professor Robert Glennon has documented rivers and streams across the United
States that have suffered from dewatering due to new ground water pumping for
irrigation, municipal and commercial uses.'’

B. Cumulative Impact of Individual Wells

These concerns warrant a closer look at the recent history of the use of exempt
wells in subdivision development. Looking at the number of new lots created, and the
proportion of those lots using individual wells, provides a rough estimate of the
cumulative adverse impact of exempt wells on senior surface water rights. Attached as
Exhibit C to this Petition is a spreadsheet of the total lots by county that have been
created since 1990, and a second spreadsheet (Exhibit D) that looks at the proportion of

* Bureau of the Census, Census of Agriculture: State and County Data vol. 1, pt. 26, Table 1 (2002),
available at http://www.nass.usda.gov/census/census02/volumel/mt/CenVIMT Lixt.

® M.R. Cannon and Dave R. Johnson, Estimated Water Use in Montana in 2000, U.S. Geological Survey
Scientific Investigations Report 2004-5223, 27, http://pubs.usgs.gov/sir/2004/5223/pdf/sir2004_ 5223 pdf
(last updated Sept. 16, 2005).

’Gallatin County now has 11,076 permitted ground water appropriations. In 1986, the number was just
3,779. Montana Department of Natural Resources and Conservation, DNRC Water-Right Query System,
http://nris.state.mt.us/dnre/waterrights/default.aspx (accessed April 17, 2005).

¥ Dave Pruitt, personal communication to Laura Ziemer (March 1, 2005).

?S. R. Kinsella, Conserving the West's Groundwater Resources, 46 Trout: The Journal of Coldwater
Fisheries Conservation 19, 23 (Summer 2004).

" Robert Glennon, Water Follies: Groundwater Pumping and the Fate of America’s Fresh Waters 3
(Island Press 2002) (noting that ground water pumping has depleted natural freshwater supplies and may

exhaust aquifers).
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individual wells to lots approved in 2005."" This data helps reveal the magnitude of the
cumulative impact of exempt wells.

For example, since 1990 state-wide, the number of subdivision lots approved in
Montana 1s 103,986. While the number of exempt wells that were used on the 103,986
lots 1s not readily accessible, the second spreadsheet contains the number of individual
wells relative to lots approved in 2005. In 2005, of the 7,076 lots approved, 4,198 lots
were approved for individual wells, or nearly 60%. The magnitude of these numbers
underscores the urgency in addressing the proliferation of exempt wells.

What is also apparent, but not surprising, from these data sets is that there has
been a steady increase in the number of lots created statewide between 1990 and 2005. In
fact, the increase is more than three-fold, and 2004 and 2005 showed a substantial

increase over most previous years.

In addition, within the upper Missouri basin, there are pockets of substantial
growth in subdivision activity, not only in the primary urban centers—Gallatin and Lewis
and Clark Counties—but also in some more rural counties such as Madison and
Broadwater counties. In Broadwater County, for example, the number of lots approved
mcreased by over 340% between 2000 and 2005, from 64 to 224 lots approved. This
trend is consistent across other rural counties.

Even outside the upper Missour1 basin, as is well-known, there has been a
substantial increase in development over the past few years—Flathead, Ravalli; and
Yellowstone County, to name just three. Ravalli County alone had more lots approved in
2005 than did all of Yellowstone County.

Of course, not all of these lots are served by individual wells, but a substantial
number are. As the second spreadsheet shows (Exhibit D), while there is a wide range in
the number of exempt wells as a percentage of total new lots, the numbers are
nonetheless striking. Statewide, nearly sixty percént of the wells lots approved in 2006
were approved with individual wells. It’s fair to assume those will all be drilled under the
MCA 85-2-306 exemption from water rights permitting.

In closed basins such as the upper Missouri, these numbers are even more
compelling. There, but for Madison and Gallatin Counties, the majority of the lots had
individual wells. The figures for the upper Missouri are as follows:

" This data is from the Montana Department of Environmental Quality (DEQ), from Steve Kilbreath,
Supervisor, Subdivision Section, Public Water and Subdivisions Bureau.

" If the numbers on the two attachments are compared, there appears to be some shght discrepancy
between the totals. Although the data for both spreadsheets comes from DEQ), there are some discrepancies
in how different lots are counted for different purposes. The discrepancies don’t change the depiction of
the trend in subdivision development, both as to increasing lots and as to the prevalence of lots with

individual wells.

Galfatin County Commission’s
Petition to Amend Rule



Multi Connectio
TOTAL TOTAL User New Public

APPS  LOTS Individual Individual Water Water Extentio

_CNTY_NAME FYO05 FYO05 Wells  Cisterns  System System to C
Beaverhead 9 18 18 0 0 0
Jefferson 29 118 116 0 0 0
~Cascade 31 133 - 92 0 1 0
Broadwater 27 228 227 1 0 0
Lewis & Clark 67 280 196 0 2 0
Madison 52 448 166 0 0 2

Gallatin 155 923 191 0 1 0 2
Meagher 2 3 3 0 0 0

Clearly, in the upper Missouri, the vast majority of subdivision development is using the
exempt wells to provide water supply.

The ability to use exempt wells in subdivision development is directly the result
of the Department’s narrow interpretation of the statutory term, “combined
appropriation,” in section 85-2-306 of the Water Code. The number of exempt wells plus
the state-wide trend of rapidly-increasing subdivision lot approvals highlights the need to
address—without delay--- the adverse cumulative impact of exempt wells.

C. Adverse Impact on Senior Water Rights

Although individually not significant, collectively the impact of many small wells
on river flows and senior surface water rights is measurable. A recent district court
decision in Idaho suggests where the future could lie for Montana on the cumulative
impact of individual, domestic wells on senior water rights: American Falls Reservoir
Dist. No. 2, et al v. Idaho Dep’t of Water Resources (Case No. CV-2005-0000600, June
2006). This Idaho court decision lends even more urgency to this discussion. In June, an
Idaho district court ruled on Idaho’s conjunctive management rules (CMR’s) --- the rules
by which the Idaho state engineer was trying to handle a “call” on junior groundwater
users from senior irrigation water right holders. This is the latest development in Idaho’s
struggle to deal with groundwater pumping on the Snake River plain that has—
apparently--caused an unprecedented water shortage among irrigators with senior rights
to Snake River water. The Idaho district court ruled that the CMR’s are unconstitutional,
due to the rules’ failure to fully protect the senior water users’ property rights.

Near the end of this exhaustive opinion (on page 108), the court addressed
domestic wells, and acknowledged their adverse cumulative impact on river flows and
senior rights,13 After these findings, the court held that: “Therefore, the Director’s
wholesale exclusion of such domestic rights from administration [of a call] is

" The entire decision is on Idaho Department of Water Resources’ website, at
http/fwww 1dwr 1daho gov/Calls/Water%20Call%20Lawsuits/default. htm
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unequivocally unconstitutionally [sic] and can amount to an unlawful taking of prior
vested water rights.” In other words, the Idaho court ruled that even small domestic
groundwater wells could be subject to a “call” by senior right holders, and it was
unconstitutional for the State to exclude from consideration the cumulative, adverse
impact of these small domestic wells on the senior rights of irrigators.

Similarly, just this year in Colorado’s Platte River basin, Colorado was forced to
cut off at least 400 junior groundwater irrigators due to their impact on senior water right
holders. Many of these junior groundwater irrigators have gone out of business, and seen
their property values halved.

It is only a matter of time before this kind of challenge to out-of-priority
groundwater pumping comes to Montana. Given the recent experience of Idaho and
Colorado, Montana’s exempt wells appear vulnerable to challenge.

D. Closing the Exempt-Well Loophole is Key to Rational County Water
Policy with regard to New Subdivision Development

Changing the scope of the “combined appropriation” exception from the current,
~narrow “physically manifold” standard 1s key to Gallatin County’s ability to encourage
central water and sewer in new subdivision development. As explained in more detail
below, the Gallatin County Commission has been grappling with water rights permitting
1n the subdivision review process for several years.

Because water right issues have been one of the most controversial elements in
subdivision development, the Gallatin County Commission requested that a Water
Resources Task Force be assembled to advise the County on water rights and flood plain
issues in January of 2004, A memo to the Gallatin County Commission from the Task
Force that describes the Task Force’s deliberations and recommendations to the County
Comission is attached as Exhibit E. The multi-stakeholder Task Force had significant
expertise across a number of disciplines, and met regularly for several months. The
Gallatin County Local Water Quality District staff, Alan English and Tammy Crone,
facilitated the Task Force meetings. The Task Force delivered its final report to the
Gallatin Commussion by the fall of 2004, in time to inform the Commission’s
consideration of revisions to its subdivision regulations. One of the observations and
recommendations of the Task Force was the common-sense notion that public water and
sewer systems for large subdivisions were preferred over individual wells and septic

systems.

The Gallatin County Commussion addressed water rights issues when it passed its
overhaul of its subdivision review regulations last year, in February of 2005. The change
that the Commission made to its subdivision regulations at that time was to require
developers to obtain their water rights permit approval from the DNRC at the time of
preliminary plat review, rather than as a condition of final plat approval. This had the
effect of making the developer square away the water rights issue before moving ahead
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with other aspects of the subdivision development. The rationale for this rule change was
perhaps best summed up by Commissioner Vincent during the public hearings, when he
posed the question, “when the first settlers came to Montana, did they first build their
house and rhen drill a well, or did they sink the well firsz and then build the house?”

After implementation of this new subdivision regulation changing the timing for
obtaining a water use permit from DNRC, developers began to voice concern about the
amount of time that obtaining a DNRC water right could take. Pressure began to build
from developers to allow subdivision development to go forward without first obtaining a
water right. It also had the unintended consequence of encouraging some developers to
go to multiple, individual wells in a subdivision so that they could avoid DNRC permit
review altogether, and thereby avoid any delay associated with the DNRC permitting
process.

As aresult, about a year later in February of 2006, the County Commission asked
a sub-committee of the Task Force to meet and consider the effects of the Commission
rule change. This sub-committee considered the delay on subdivision developments
imposed by the rule change and the unintended consequence of encouraging some
developers toward multiple, individual wells. The Task Force sub-committee proposed
another rule change that would add another step between preliminary and final plat. This
step was proposed as a construction phase, so that developers could move forward with a
subdivision and obtain preliminary plat approval from the Commission, but could not
begin construction at a subdivision site until the developer obtained all relevant permits,
including the water right permit from DNRC.

Although this approach had appeal, it was complicated by the fact that the
Subdivision and Platting Act only gives the County Commission authority to impose
conditions at either preliminary or final plat. County Commissions do not have statutory
authority to add a new phase in subdivision review. The County Attorney, Marty
Lambert, testified in public hearings that the proposed “construction phase” could not be
enforced if it were violated by a developer through fines or other regulatory mechanisms.
The County would have to bring a district court action and obtain an injunction to stop a
developer who violated the “construction phase” requirement,

Faced with this stumbling block, the County Commission requested that the full
Task Force be reconvened to review and comment on the situation, and provide a
recommendation for the Commission. The Commussion’s dilemma was this. On the one
- hand, the County Commission wanted to encourage new subdivision development to
have central water and sewer, which required DNRC permit review. On the other hand,
the fact that new subdivisions could instead rely on individual, 35 gallon-per-minute
wells for each new home without going through water rights permitting created a
significant disincentive for new developments to include central water and sewer.

The Gallatin County Local Water Quality District then reconvened the Task
Force, which met on April, 20, 2006. The Montana Trout Unlimited v. DNRC ruling had
recently been announced by the Montana Supreme Court, and set the context for the
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discussions. After lengthy deliberation, the Task Force made a consensus
recommendation to the Gallatin County Commission that augmentation be required for
proposed subdivisions, if the proposed subdivision intends to rely on “exempt”
groundwater wells (wells using less than 35 gallons per minute or 10 acre-feet per year of
groundwater). Another part of this recommendation was that if the exempt-well
augmentation was required, then the County’s requirement for obtaining a beneficial
water use permit could be moved from preliminary to final plat. Together, these were
significant recommendations because they were consensus recommendations from a
multi-stakeholder group that included developers, builders, engineering and hydrology
consultants, irrigators, and conservationists.

The following participants of the Task Force met on April 20, 2006, and
participated in the consensus recommendation to require exempt-well augmentation:

Name Representing

Alan Armstrong Gallatin County GIS
Barbara Campbell Utility Solutions

Scott Compton DNRC-Bozeman

Alan English GLWQD

Rich Fillbach Hyalite Engineers

Marty Gagnon Morrison-Materle Inc.
Russell Levens DNRC-Helena

Sean O’Callaghan Gallatin County Planning
Cordell Pool Stahly Enginnering

Tim Roark Environmental Health Serv.
Walt Sales AGAI

Mick Seeburg AGAI

Richard Smith SWMBA

Laura Ziemer Trout Unlimited

County Commission public hearings subsequent to the Task Force
recommendations revealed that the County’s legal department was hesitant to require
county-wide standards that were more strict than statewide standards, especially in an
area as controversial and specialized as water management and permitting. In addition,
several DNRC staff indicated that the agency would have difficulty in processing change
applications for augmentation plans linked to exempt wells under DNRC’s current
regulatory scheme, because the exempt wells are not subject to DNRC jurisdiction.

As a result, the Gallatin County Commission again requested that the Task Force
re-convene and consider these ramifications of the original recommendation. The Task
Force met again on May 22, 2006.

In May, the Task Force discussed at length the tension between the DNRC’s
efforts to address the cumulative impact of groundwater pumping from exempt wells, and
the effort of Gallatin County to do the same. Rather than create confusion, and, possibly,
conflict between two competing requirements to mitigate the adverse impacts from
exempt groundwater wells—one that applied state-wide and one that applied specifically
to Gallatin County—the Task Force felt that the most appropriate course of action was
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for the Gallatin County Commission to request the DNRC to engage 1n state-wide rule-
making to address the issue of impacts from exempt wells in subdivisions. In the May
meeting, the Task Force came to another consensus recommendation that the Gallatin
County Commission seek rule-making through DNRC to address the proliferation of

exempt wells in subdivisions.

The Task Force further recommended to the Commission that if the DNRC did
not undertake rule-making on this urgent issue by the fall of 2006, that the Gallatin
County Commission engage in its own rule-making to adopt the original recommendation
of the Task Force, and thereby implement county-specific augmentation requirements for

exempt wells.

5. Conclusion

For the reasons stated above, the Gallatin County Commission requests that the
DNRC grant their petition to amend the definition of “combined appropriation.” This
rule amendment will help the Gallatin County Commission in their effort to implement a
rational and fair policy regarding water and subdivision development, as well as help
minimize harm to senior surface water rights.

WHEREFORE, petitioner requests the DNRC to amend the definition of combined
appropriation, and add the statutory deﬁmtxon of “tract of record” to DNRC’s regulatory

definitions.

Thisw A r:%%“/day of @(‘%@ o 2006,
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MCA 85-2-306

MONTANA CODE ANNOTATED

TITLE 85. WATER USE

CHAPTER 2. SURFACE WATER AND GROUND WATER

PART 3. APPROPRIATIONS, PERMITS, AND CERTIFICATES OF WATER RIGHTS

85-2-306. Exceptions to permit requirements

(1) Ground water may be appropriated only by a person who has a possessory
interest in the property where the water is to be put to beneficial use and exclusive
property rights in the ground water development works or, if another person has rights in
the ground water development works, with the written consent of the perscn with those
property rights. If the person does not have a possessory interest in the real property
from which the ground water may be appropriated, the person shall provide to the owner
of the real property written notification of the works and the person's intent to
appropriate ground water from the works. The written notification must be provided to
the landowner at least 30 days prior to constructing any associated works or, if no new or
expanded works are proposed, 30 days prior to appropriating the water. The written
notification under this subsection is a notice requirement only and does not create an
easement in or over the real property where the ground water development works are

located.

| (2) Inside the boundaries of a controlled ground water area, ground water may be
appropriated only:

(a) according to a permit received pursuant to 85-2-508; or
(b) according to the requirements of an order issued pursuant to 85-2-507.

{3) (a) Outside the boundaries of a controlied ground water area, a permit is not
required before appropriating ground water by means of a well or developed spring with
a maximum appropriation of 35 gallons a minute or less, not to exceed 10 acre-feet a
year, except that a combined appropriation from the same source from two or more wells
or developed springs exceedmg this limitation requires a permit.

(b) (u) Within 60 days of comp!etxon of the well or developed spring and appropriation
of the ground water for beneficial use, the appropriator shall file a notice of completion
with the department on a form provided by the department through its offices.

(i) Upon receipt of the notice, the department shall review the notice and may,
before issuing a certificate of water right, return a defective notice for correction or
completion, together with the reasons for returning it. A notice does not lose priority of
filing because of defects if the notice is corrected, completed, and refiled with the
department within 30 days of notification of defects or within a further time as the
department may allow, not to exceed 6 months. ~

(iif) If a notice is not corrected and completed within the time allowed, the priority
date of appropriation is the date of refiling a correct and complete notice with the

department.

(c) A certificate of water right may not be issued until a correct and complete notice
has been filed with the department, including proof of landowner notification as necessary
under subsection (1). The original of the certificate must be sent to the appropriator. The



department shall keep a copy of the certificate in its office in Helena. The date of filing of
the notice of completion is the date of priority of the right.

(4) An appropriator of ground water by means of a well or developed spring first put
to beneficial use between January 1, 1962, and July 1, 1973, who did not file a notice of
completion, as required by laws in force prior to April 14, 1981, with the county clerk and
recorder shall file a notice of completion, as provided in subsection (3), with the
department to perfect the water right. The filing of a claim pursuant to 85-2-221 is
sufficient notice of completion under this subsection. The priority date of the
appropriation is the date of the filing of a notice, as provided in subsection (3), or the
date of the filing of the claim of existing water right.

(5) An appropriation under subsection (4) is an existing right, and a permit is not
required. However, the department shall acknowledge the receipt of a correct and
complete filing of a notice of completion, except that for an appropriation of 35 gallons a
. Minute or less, not to exceed 10 acre-feet a year, the department shall issue a certificate
" of water right. If a certificate is issued under this section, a certificate need not be issued
under the adjudication proceedings provided for in 85-2-236.

(6) A pefmit is not required before constructing an impoundment or pit and
appropriating water for use by livestock if:

(a) the maximum capacity of the impoundment or pit is less than 15 acre-feet:

(b) the appropriation is less than 30 acre-feet a year;
(c) the appropriation is from a source other than a perennial flowing stream: and

(d) the impoundment or pit is to be constructed on and will be accessible to a parcel
of land that is owned or under the control of the applicant and that is 40 acres or larger.

(7) Within 60 days after constructing an impoundment or pit, the appropriator shall
apply for a permit as prescribed by this part. Upon receipt of a correct and complete
application for a stockwater provisional permit, the department shall automatically issue
a provisional permit. If the department determines after a hearing that the rights of other
appropriators have been or will be adversely affected, it may revoke the permit or require
the permittee to modify the impoundment or pit and may then make the permit subject
to terms, conditions, restrictions, or limitations that it considers necessary to protect the

rights of other appropriators.

(8) A person may also appropriate water without applying for or prior to receiving a
permit under rules adopted by the department under 85-2-113.

History: En. Sec. 16, Ch. 452, L. 1973; amd. Sec. 2, Ch. 238, L. 1974; amd. Sec. 8, Ch.
485, L. 1975; amd. Sec. 4, Ch. 416, L, 1977, amd. Sec. 1, Ch. 470, L. 1977; R.C.M.
1947, 89-880(5), (7); amd. Sec. 1, Ch. 30, L. 1981; amd. Sec. 1, Ch. 160, L. 1981;
amd. Sec. 1, Ch. 357, L. 1981; amd. Sec. 8, Ch. 448, L. 1983; amd. Sec. 1, Ch. 499, L.
1985; amd. Sec. 2, Ch. 535, L. 1987; amd. Sec. 1, Ch. 432, L. 1989; amd. Sec. 13, Ch.
769, L. 1991; amd. Sec. 4, Ch. 805, L. 1991; amd. Sec. 9, Ch. 629, L. 1993; amd. Sec.
447, Ch. 418, L. 1995; amd. Sec. 1, Ch. 250, L. 1999; amd. Sec. 3, Ch. 78, L. 2001;

amd. Sec. 3, Ch. 161, L. 2005.
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tribes and the federal government and in decrees and stipulations involving individual
claimants, and thus the Legislature believes that it is necessary to ensure that parties
who have been recognized as having filed claims on or before April 30, 1982, and holders
‘of federal reserved water rights are not adversely affected by the inclusion of new parties
in the adjudication by subjecting the right to file those claims in remission to certain
terms and conditions; and

WHEREAS, the Legislature wishes to provide protection for timely filed claimants from
incurring additional costs or from being adversely affected by justifiable reliance on the
presumption of abandonment; and

WHEREAS, the Legislature wishes to provide a conclusive adjudication of existing
water rights; and

WHEREAS, the Legislature recognizes that according a privilege to file additional
statements of claim presents a potential for abuse by those who may attempt to refile
previously adjudicated claims, and the Legislature thus believes that the courts should
deal harshly with any abuses by such measures as, without limitation, the imposition of
sanctions under Rule 11, Montana Rules of Civil Procedure; and

WHEREAS, the Legislature determines that the deadline for filing water right claims as
provided in this bill appropriately balances the interests at stake in the adjudication.

THEREFORE, the Legislature finds it is appropriate to make the following amendments
to sections 85-2-102, 85-2-211 [now repealed], 85-2-213, 85-2-221, 85-2-225, 85-2-
226, 85-2-234, 85-2-237, and 85-2-306, MCA, in order to provide for the acceptance of
late claims to the use of water under the condltxons set forth in this bill. Additionally, the
Legislature directs the Water Policy Committee, in coordination with the’ Department of
Justice, the Department of Natural Resources and Conservation, and the Reserved Water
Rights Compact Commission, to conduct an interim study regarding certain late claim
issues.”

Saving Clause: Section 11, Ch. 629, L. 1993, provided: "[This act] does not affect
proceedings that were begun before [passage and approval-of this act] [approved May
11, 1993] in which relief for damages have been sought based upon the diversion,
impoundment, or withdrawal of water without a water right established under state law.'

Severability -- Partial Nonseverability: Section 12, Ch. 629, L. 1993, provided: "(1) If
a part of [this act] is invalid, all valid parts that are severable from the invalid part
remain in effect. If a part of [this act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are severable from the invalid applications.

(2) It is the intent of the legislature that each part of [this act] is essentially
dependent upon [section 4], which amends 85-2-221, and that if one part of [section 4],
except subsection (3)(f)(ii), is held unconstitutional or invalid, all other parts of [this act]
are invalid." . k

1991 Amendments: Chapter 769 in (1), at end of third sentence, inserted "and pay a
filing fee"; and inserted (5) assessing a $10 filing fee for filing notice of completion and
directing deposit of the fee in the ground water assessment account. Amendment
effective July 1, 1991, and terminates July 1, 1993,

Chapter 805 in (1) and (2) substituted "35 gallons per minute or less, not to exceed
10 acre-feet per year" for "less than 100 gallons per minute”. Amendment effective July
1, 1991,

1989 Amendment: In (1), after "person who has", deleted "either"”, inserted clause
relating to a possessory interest, and after "or" inserted clause relating to another's
rights in ground water development works. Amendment effective April 4, 1989,

1987 Amendment: In (1), in second sentence, inserted exception relating to
combined appropriation, near end substituted "appropriator" for "county clerk and
recorder in the county where the point of diversion or place of use is located for
recordation”, and deleted sentence that read: "After recordation, the clerk and recorder
shall send the certificate to the appropriator”; and in (2) inserted last sentence
concerning certificate issuance.




NOTES, REFERENCES, AND ANNOTATIONS

Compiler's Comments
2005 Amendment: Chapter 161 inserted (2) pertaining to appropriating ground water

according to a permit or an order; in (3)(c) in first sentence at end substituted
"subsection (1)" for "this subsection”; in (4) in first sentence near end and in third
sentence substituted "subsection (3)" for "subsection (1)"; in (5) in first sentence near
beginning substituted "subsection (4)" for "this subsection"; in (6)(d) deleted former
second sentence that read: "As used in this subsection, "perennial flowing stream” means
a stream that historically has flowed continuously during all seasons of the year, during
dry as well as wet years"; and made minor changes in style. Amendment effective April
7, 2005.

2001 Amendment: Chapter 78 in (1) inserted fourth sentence providing that the
written notification does not create an easement, at end of sixth sentence after
"department” substituted "through its offices” for "at its offices and at the offices of the
county clerk and recorders”, and in eighth sentence after "30 days" inserted "of
notification of defects"; and made minor changes in style. Amendment effective March
20, 2001.

1999 Amendment: Chapter 250 inserted second and third sentences in (1) requiring
person developing ground water source on another person's land to provide 30 days'
written notice of proposed development and appropriation and at end of ninth sentence
inserted "including proof of landowner notification as necessary under this subsection";
and made minor changes in style. Amendment effective July 1, 1999.

1995 Amendment: Chapter 418 in (4) substituted "department” for "board"; and
made minor changes in style. Amendment effective July 1, 1995.

Transition: Section 499, Ch. 418, L. 1995, provided: "The provisions of 2-15- 131
through 2-15-137 apply to [this act]."

Saving Clause: Section 503, Ch. 418, L. 1995, was a saving clause.

1993 Amendment: Chapter 629 near beginning of second sentence of (2), after
"claim", deleted "of existing water right"; and made minor changes in style. Amendment
effective Juiy 1, 1993.

Preamble: The preamble attached to Ch. 629, L. 1993, provided: "WHEREAS, Article
IX, section 3, of the Montana Constitution provides that all existing rights to the use of
any waters for any useful or beneficial purpose are recognized and confirmed; and

WHEREAS, Article IX, section 3, of the Montana Constitution requires the Legislature
to provide for the administration, control, and regulation of water rights and to establish
a system of centralized records for such rights; and

WHEREAS, the Legislature established a procedure for the general adjudication of
existing rights to the use of water and provided in section 85-2-226, MCA, that the failure
to file a claim of existing right on or before the deadline established under section 85-2-
221, MCA, would establish a conclusive abandonment of the right; and

WHEREAS, the Montana Supreme Court, in In the Matter of the Adjudication of the
Water Rights Within the Yellowstone River, 253 Mont. 167, 832 P.2d 1210 (1992}, has
determined that the failure to file a statement of claim to an existing right to the use of
water on or before April 30, 1982, resulted in the forfeiture of that right; and

WHEREAS, it has come to the attention of the Legislature that the forfeiture of water
rights for failure to timely file a claim has in some instances caused hardship, and the
Legislature accordingly desires to provide water rights claimants with one more
opportunity to file a water rights claim in the general adjudication; and

WHEREAS, in so doing, the Legislature recognizes that the adjudication process will
not be completed for many years but that a substantial amount of progress has already
occurred in the adjudication, specifically in the area of water rights compacts with Indian




1985 Amendment: In (1) inserted first sentence limiting the appropriation of ground
water to a person who has either exclusive property rights in the ground water
development works or written consent of the person with those property rights.

1983 Amendment: Inserted second sentence of (2), dealing with exjsting water right
under 85-2-221; in third sentence of (2) after "section" inserted "or the date of the filing
of the claim of existing water right"; in (3) after "the appropriation is" inserted "less than
30 acre-feet per year and is".

1981 Amendments: Chapter 30 inserted "and the impoundment or pit is to be
constructed on and will be accessible to a parcel of land that is owned or under the
control of the applicant and that is 40 acres or larger” in the middle of (3).

Chapter 160 substituted "within 60 days after" for "before"” in the third sentence of
(3); inserted the fourth sentence in (3) requiring the Department to automatically issue a
provisional permit upon receipt of a correct and complete stockwater provisional permit
application; substituted "after a hearing"” for "after processing the application” in the last
sentence of (3); substituted "it may revoke the permit or require the permittee to modify
the impoundment or pit and may then make" for "it may require the applicant to modify
the construction of the impoundment or pit and issue” in the last sentence of (3.

Chapter 357 inserted "or developed spring” after "well” in two places in (1);
substituted "maximum appropriation of less than 100 gallons per minute” for "maximum
yield of less than 100 gallons a minute” in the first sentence of (1); inserted "with the
department” after "notice of completion” in the second sentence of (1); substituted "the
department shall review the notice and may, before issuing a certificate of water right,-
return a defective notice for correction or completion, together with the reasons for
returning it" for "the department shall automatically issue a cértificate of water rights”

. the third sentence of (1); inserted the fourth, fifth, and sixth sentences in (1) relating to
procedures when notice of ground water appropriation is defective; and inserted (2)
describing.procedures for issuance of a certificate of water right for a person who
appropriates ground water by means of a well or developed spring, put to beneficial use
between January 1, 1962, and July 1, 1973, and who did not file a required notice of
comp!etlon

App//cab///ty Section 2, Ch. 30, L. 1981, provided: "This act applies to applications
pending with the department on the effective date of this act, as well as applications filed
with the department after the effective date of this act.”

Subsection (1), sec. 7, Ch. 357, L. 1981, provided: "Subsection (2) of section 1 [sec.
1, Ch. 357, L. 1981, amending 85-2-306] applies to all notices of completion filed with
the department after July 1, 1973."

Subsection (2), sec. 7, Ch 357, L. 1981, provided: "Subsect:on (1) of section 1 [sec.
1, Ch. 357, L. 1981, amending 85-2-306], section 3 [sec. 3, Ch. 357, L. 1981, amending
85-2-310], and section 4 [sec. 4, Ch. 357, L. 1981, amending 85-2-311} apply to notices
of completion and applications pending before the department and to those filed with the

department after April 14, 1981."
Cross-References
Ground water, Title 85, ch. 2, part 5.

MCA 85-2-306, MT ST 85-2-306

Current through the 2005 Regular Session of the 59th Legislature

END OF DOCUMENT
(C) 2006 Thomson/West. No Claim to Orig. U.S. Govt. Warks.
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Wayne ¥Fletcher, professional chemist and Vice Frasidmnmd ot

Lae Lewis and Clarx Chapter of the Montana Mining Assooiassan,
stated that 1B 629 wculd find almost universal suppHrt in

the mining community 1f amendments vere incorparatnd wa ol

Lhe fvliowing:

1. Rwwiove potentially enocrmous bonding requiremont
<. Temove the Unndcessary resivichions On prospedning,

3. Adiress only the use of cyanide and octher
hazardous chamicals, {(Exhibit 14)

Lan liendrickson, Mining Consultart in Helena. said that

HE 629 essenzially "wipes cut the small miner." Under

thiz hill, 2 permit would be needed to use any chemical
rcasent.  Mr. Hendrikxson stated thar Idaho is considering
cyanlde legislation with which he cbonpcurred. Taking cxeeption
Lo the Jefinition of “"abandonment,” Mr. Hendrickson shatou

THAL 4 LCoOnORIC Changes .occur, there would be urnnecessary
logs of potential mines and cited Montana Tummels, Sutte's
Casl Pit, and the mine a: Winston as examples. (Exhibit 15)

QPFONENT3: There were no opponents present.

Senator Keating announced that most of the "proponents” in
his Judgement as Chairmmon, were in actuality “opponents”
Latause they had anendments to the bill. Also, he salic
¢Xxoculive action would not be taken on March 23, but he
advised the peorle who had testified to place their addrezses
a8 well as Lhely names on the visitor's roster so that
commictee members could be in touch with them. &also,

San. Keusting announced that there may be a possibility of

& subcommittee's being appointed since there were so

many people and issues involved in HB 629.

CONSJDERATION OF HOUSE BILL 642: Rep. Spacth, Housze District
B4, amphuzizcd that HB 642 deals only with general revisionsz
in wster appropriation process and not Wwikh adjudication.
Be =zaid that UB 642 would revise the permit and uwtilization
rrovigions Of the water use laws: altering the filing
and issuance vequirenments of a certificate of water riqht.
He 53id thut wells that have less than 100 gallons per
winute were exempt from the permitting pProcess; but he
underslood ghat tr  Napey was_going to Present an amandiment
to the effect that more than one well From the Same —ourio
ODYITTS™ ITT gallons 3 minute or mMord SNouyT alzo _qo
Through XITPCrmatting process. AISS, ERE HI1ll pertains
to warer rescErvations 1n “he Missouri River Felow For: Pech
Dam that must be filed no lator than July 1 1991,  Tho
conwroversial part of the bill 15 listed on the boltonm
of pago 14 which gives the ONRC discretionary agthority.
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Gary Pryty, DNRC, commented on the “controversel' pmart of
thz biil. He said that existing laws make ex)sling users
subordinate Lo reservations adopted between Juiy 1, L1935,
ard 1391, The section would allow the Board of Neturul
Reacnrees to decide reservations on u stream Ly sbroam
LaGis.  The dnrorim permits mean that ussrs can 36 0N

as belcre 10 wheoy don't iLnterfere with the reservations.,
Moo Fritr gave an example of a watec user with roswiving
permit  gfter July 1985--Romeine Cattle Company, 39
galtlens per mincte for stockwater purposes out of ¢ho
Marius River. Mr. Fritz stated this water uasgar would be
"Juntar” to alil reservations adopted by the Bgacd iy
1991, DURC suggessted that the Board be given tha discrelion
to decide what uses would be more important and would

taks priocty (wherher the resgrvation comecs firsi or ths2
perminring comes £irst). DNRC would now howe the dui-
Sresionary authority under HB 632 on a caze by Lais

baais.

EEEE EE B

Gary Frity mentinned the ncw sectilon 10 that wauld havs boeen

2 yepealer for aa applicant applying fcx 3,000 Acres o watez,
tut the Uouse had struck that section, and anplicants

mugt 40 to the legislature when wanting e «poly for 3,900
acres or more.

-

Tod porsv, an attornsy who specializes in water law rentvexented
the Warer Development Association. ile said thau ne
suprortesl the bill in general with two exceptions.

1. Amendwrnt from the house, page 2, would creste a legal
prebloem.  Mr. Doney presented an amendmant to stante rrat

TZZZEQP two wills that total 100 gallons or more would originaza
from the same source.“  (Exhibiz 16)

2. Mr. Doney disliked the word "combined” because he
dide’v Kpow whar the word meant in Ehe Hill. He thought
iLb mgant that two wells CHAL were irrigabing L& Game track ;
Wyl 1l pnavdarcally concected.  Mr. Donéy WORIT Z3Lhar tho
oLl would vead “wells From the same source,

e atpo asationwd chat 1€ arn irrigator has a griority daka
Afier July 1. 19853, he would have to obilect Lo all tacg
Missouri Rivar resevvations and gat DNRC to “watomliuace
regesvation to his peormit. Mr. ponev stated thar he Lelt
tost of the Foranzrk and rancherswould not knew Lhe procedacs,
He wpsd that ke had talked to My, ¥clntyvre who crphained
"Snb?[diﬂdfcu 1% the bill to mean thar poermiba ofkfnymorﬂ and
Lonetorr s would have the prefiorence of use over the wa-sr

v OV AEAORE. M. Doney s51E Tsvhordirzte has not Laocna uned
in warer law. Uowzver, he raid ke supported HI 5472 {6 tha
LYY whreovagscd Wity his proposed amendnent adephod.

"n
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Jim Flyon, beparoment of Pish, Wildlife and Favks,
gunported N 642, bpit started a concern with ore poOYLIGH
of the Pirll on page 149, linagz 20-25, which schs up ©W0
pricrity daztes. A resecviation allocates waker avillabslyoy
L0 ugord Aand NoN~USeTS. Mr. Flynn statcod that the cumblo-
tive etfcct of many perhiits coald interfrre wibth Yesarvelion

then BN will hiave to sorc out who gers thi pricuily. e
s0id that B 4z sets up dual permltting, aud recommendad
regurnirg to the original language of rhe bill on powe 19

poen Jdennd from Lowistown explained that he had writtan
a loceer to the committee expressing hig oppogiriﬂw To
kre Hdouze'n relnstating the repealer in section 21
He said rhot 3f 85-2~317, MAC, is not going to U
opealed, then 9 change should be made increasng
1,000 agze feel of water to 4,000 acre fect of water dn ozdec
Lo make the 4daction consistent with otherprovisiuns of
Srare Law. Also, Mr. Jenni suggestcd that 85-2-317 f3) have
tha addif:on ot “hydropower.™

1

Star FBradznaw, Trowt Unlimited, agreed with Mp. Flyan's
prrpornl of return:na to origiaal language on page 4.

QPPQUﬂqys: There were no opponents.

Sen. Kearing noted that although proponents sapported the
111, they all hed exceptions and opposed some zection.

[a) s ;¢ Rip. Spaeth said that he liked and supportcd

Mr. onay ' ¢ amendmenk-  Rep. Spaeth addressed the Lsiue on
YPage 11. T waber resaervation in the statute will not

affame ony parmits, ete., prior to 1°8S< Pep. Spaeth

grated Lha F1I3 on water. resexvatlons will deal wath cutulas
tive effects and will list all the existing users. It

the DURC 135 not given discretionary power which is "middie
ground“ approach. the only option of users would be to

objfct Lo walter TeSErvations. Rep. Spaeth announcead that

he was comailted to khe languages on page 1d.

CONSTIDERALICH OF HOUSE BILL 661: Represantative Sprcch,
spousor of the bil} Lurzoducea the title: "An Act Furthor
pefining the Term “Projoct” To Clarify that 2 Project

Does Hot lnclude‘raintenance and Repair of Existing Irriga-
tion Fagilitics. He said that the bill deal® with 310 Fermyts,
Tae bill is very important to irrigation counrties. ReD.
Spacth §aid che resson the bill was written was because

for tne first time since the 19875 bill, Matural Streambed

ondt Land Feegorvation Act, it was interpreted by tha Attorney
BaneLa) Lhat Historical usage had not been grandfathered ont
of the 1975 acre.

P:4-12
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L. Scwage pollution in Flazhead Lake scemad <o be
2 local problem rather than a Stato-wide preblom,
€xCeEPt in fringe urban areas and Clay=-type soil.

2. Lozal boarcds at pPresent do have authority concersing
septic tank sewaye systems.,

3. Passing of HE 746 would mean morc growsh ul
local government.

1. Assessing fees for ex1sting systems wouid anount
Lo an zdditional “tax" for the pcople.

“In addition. Sen. Gage said thas part of the problem for
po-iution in Flathead Lake was phosphate. and in the 1983
mession, there was testimony that agriculture wus contributing
10 times more phosphate pollution than use of housshold
detergents.  Sen. Gage srated that nothing is beane dane
Goncerning agriculiural controls: and untail majyor problems
are Laken care of, there is no need to take carc of "arcund
the eldgus.”

Merbers of the commitiee asked Mr. Zackheim if all septic
tanks were not under DHES control, and he answeyed that

only new 3ubdivisions are unless there 15 a4 problem with
4 Particuiac 38w3ge system that comes to DHES' atleption.

Motion Lhat HE 746 NOT BE CONCURRED IN passed with a matoriny

vote. with Sen. Hallligan oPpPosing the motion,

DIYPOSITION OF HOUSE BILL 453: HB 453 would authorize
Departnznt of Commerce to represent tourism in Flathesd

Lake management at no extra cest to State government.

Sen. Lynch moved that HB 453 BE CONCURRED IN. Motlon passed
by majority vote. Senps. Severson, Gage, and Halligan

voted “no.”

DISPOﬁIT[ON OF HMOJSE BILL 642: HB 642 would revise wataer
permyt laws and qualify Missouri Basin Water Resevvations.
Scn. Keating stated that at the March 23 meeting, an ameqnd-
ment had been proposzed oy Tad Doney:

Page 2, line 24
Following: "APP20PRIATION"
Insert: "from the same sourcce”

IR P W N SR W BN N e e e ae

Sen. Waiker moved that the amendment be adopted, ard motion v?g
fassed With uaenimous vote. “

e w
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Sen. Keating inguired whether therxc was quazoion aboul
che word “combined” in the bill and both Ted Sonmy and
Rep. Spacth replicd rhere was no probocn with the word.

Gun. Wealing montioned that on pagoe 21 of the bill, GGt LN
10 waws a repaaler of 85-2-317 MCA. Sen. Faatiay ralaved
the faur that UNRC bad a sufficient hancle on pernios,
procses . and appllcations, and he did not understand why
citizenty should be reguired to wairt two ycarg to recaeive
approval to use 3,000 acre reet o'f water from Legislacure
whepn the department could easily approve.

Son. inlligan made a motion that séction 10 be pinpraced to
repedl Lhe regquirement that applicantas must go bafzee Lhe
legislecurn for use of more than 3,320 acre reat ol wWainal.
Sen, Lynch stated that the requirement nad only beca in
mffomt gince 1983 and the systen was working weell.  Roll
Ccall Vouw was takan on the motion and the morien PRlLED.

sen. Lynch moved that HR 642 A5 AMENDED, BE CONCuREED TN,
Motion CABRIED unanimously.

LDIBPOSLATON OF HOUSY BILL 661: Sen. Keuating told the
TommLtiee zhat H3 G6hL was redefaning “project. " Sen.
faalting rientioned that at the March 25, 1987, heaciog tho
Water Neovilonment Board opposed HB 66l. Howevar, Pap.
Spaquh exploincd that in the interim, all puareawvs had conc
to on agreement and amendments had been made. Copres of
the amendments were distributed bo commitboe menbers, and
wap. Apaccth said the amendmonts had. been approved by che
Woter Beacd., bepartment of Fish and Wildlifive, as wall uy
Lo Supervisors. (Exhib=t 2) Rep. Spaeth racomnendesd
that thz amandments be adopted ond added that ther: was
need for 8 Stetement of Intent (Exnhibit 3) and a conple of
cachnicsl amendments thet aro 1iared bealow.

1. Page ), line 10
roilowing: “AMENDING”
Strike: "SECTION"
Insarc: “SECIICKST

2. Page 1. line 10
Following: vI5-7-103"
Inserz: SN 75-7-1177

sen. Lyneh poved the amandmants, and motion CARMLED
unanimously.  Seo. Walkes mouvad that che Bravcemert of Inteal
DO _EASH, arc motion QABEEEDVunanimously.

sen. walver rhan moved that HR AAL 'AS AMEMDED wiuh Tl Sratas

mint of lntent 8 COMUURVED 7. Mocion CARKLED wnonamooasiy .

Pier12
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Third Reading Copy

“APPROPRIATION™
“PROM TOE SAME Soyuscg™
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TOTAL TOTAL Multi User Connections or
APPS LOTS Individual Individual Water New Public Extentions to o
CNTY_NAME FY05 FY05 [Wells Cisterns  System  Water System  City Total

Choteau _

«Golden Valley

JUdith Basin

‘Petroleum

Pondera M

Treasure

Wheat!and

sDamels ’
[Dawson
Garfreld

~Musselshell o

Powder R:ye
Roosevelt

;McCone N

i

‘
i
i
i

i
H
A
z
ri
!
i

;Rosebud .

xShengﬁgQ:_,_
'Richland .
Meagher o

Prameﬂ -

mmmm&&wmmmmm-—a-&—a_\AAAOOOOOOOOOOO

0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 1
0 0
0 0
0 0
0 0
0 0
0 0
0 2
0 1
0 0
0 1
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 2
0 2
0 0
0 0
0 0
0 6
0

0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
0 0
1 0
0 0
0 0
0 0
0 0
1 0
2 1
3 0
0 0
1 0
2 0

9 9

12 8 10

17 17 17

18 18 18

23 23 23

3 28 2 2 28

25 41 27 1 4 41

18 43 42 0 1 43

Mirjer_zgl‘ | 20 48 33 0 12 45
’Deer Lodge 14 78 71 0 0 72
gPark ' 23 80 78 2 0 80
Grante 14 114 114 0 0 114
[Jefferson» Ht 29 118 116 0 2 118
‘Silver Bow | 16 127 127 0 0 127
[Cascade 31 133 92 0 36 129
‘Sanders | 54 185 123 0 34 160
gL_a_k;aw o 96 222 152 0 8 163
Broadwater % 27 228 227 1 0 228
Lincoln | 88 230 180 0 6 187
\Lewis & Clark | 67 280 196 0 57 255



Madison
rMissoula

Ye

Flathead

{Totals

G/IPWSBISUDIV/R
EPORTS/Typeofw
atersystemsperco

untyFY05 xis

lowstone

448
589
672
766
923
1594
7076

166
310
449
692
191
692
4198

DO WO o

DN OCOoOO an

80
62
317

233
533
1421

248
379
766
696
425
1233
5664



